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Name & Address of the Appellant & Respondent
M/s. Arvind Ltd

F1¢ el Tw ardiel MY N IR ST B 3 @ gg 3w amey & ufy grRefy e aame g wer ARHR
oY ardiel AT GENIETOT ST YRGE Y el B

| Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

\oRE TRPR BT YA e
Revision application to Government of India :

(1) Beelg SouTE Yoo SRR, 1994 ) €T aiefer A Tere T Al @ AR gdlRm gR1 B GU- SR B
Ger GRS @ Siefe QRETVr AT dav wfErE, W ¥R, R wanery, vor@ fawm, el e, ofesr Qu
e, wire e A Reet - 110001 B B SIEN @ifde

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) af mrer 4 BB B aw A o W @R eRErT A R SR AT 8T Frear A ar el g A
qER HUSPIR A W & i gV il A, Rl R ar e § AR as R R A Ul e 1ogrR e
et 3 ufar @ SRME g8 B

(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory orin a warehouse.

() ard @ A’ fed e g A Falfda wa o A ard @ fafmior & Suann ges ded i W SUIE
ek @ Rae arial 3 o aed @ arex Rl wg an e A Pl g

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India. )

(@ afy g @ qar e e & arge (ure ar er @) Frafa faan T A e
(c) In case of goods exported outside India export to Nepal or Bhutan,

duty.
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& Sifir Seed @ ST ged B T @ fag o sl Bfse A # E 2 alle T e o W AR v
P & g o, A @ ERT e d1 wwa oy ar are 7 faw sfEfEE (7.2) 1998 SR 109 &R forgerr fabu g
&l

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.

(1) g e e (erde) Freadd, 2001 @ R 9 & ainfa fffe g wen ge-s A < ufdal A, 9k
At & gy e AR Rete A A A & iR ey v alier ander @ B-ar ufal @ wer ofe sndee faa
S iR | SwE re @i 3. h1 e @ sl anr 35-% 3 PefRe oY & e $ agd B Rl CRIR-6 Al
# ufy N g0 ARy

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) RRSM amed @ Qi SIEl e EH U e W o7 SEE B & ) Wl 200/~ WRIpaE @ Sy 3l
el er XpH U @ W SAET B Tl 1000/~ W BRI P Y ST |
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.

A e, B SedTE Yo Tl Frare andreir RnRger @ ufr amder-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) Feia Seqra Yo AT, 1944 B GRT 35— wdl /35-3 @ Sferic-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

waaffad TR@T 2 (1) & Fan R @ e @ i, anfielt @ Al A W Yeh, Bed FIe
e ¢d ey el e (Rde) @) uRem adr difew, sEHeTars i gE A, Erq.ﬁl?ﬂ
s7a<, NGR4T, HgHAqEG, I[oRTd 380016

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

@) it weurge g (nfler) Frmaed, 2001 & a6 @ sfda yow gu-3 A FwiRa [y sn sfiehly
el ot anfier @ fawg adler fhy e Aty H AR el Wi wiel Swre Yo @) i @ @ air ek
ST T ST Y 5 R AT SN G & d8 WA 1000/~ Wit e B | oTEl SwTE e &) i, @l @) i
S ST T AT BV 5 S Al 50 WG T € S WYY 5000 /— WrE Aol €t | oIl Swi e @) A, @l
) [T @i T AT A WY 50 W Ul SHR Gl 3 9w WUT 10000 /— WA AOE B | ) IR IS
BRER B AW A Y@ 6 g @ el H A & W UE Sive 9w AT @ feedt i wdsihe &3 @ da W@l
oRAT BT B

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3)  aft gw amdw W wd A& amuil @ WA g & o uers el shew & frg wiw @ . sudad gn 9
B oA =Ry 39 aza @ s ge il & R ud)l w1 A g @ fore wenfafa andiely sy @l v 3l
a1 BETa UKHR B B AT [Har @ =

In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

4) e e AN 1970 FA1 senfra @ arpR(E—1 @ sienfer Paifla by aFpur gat andas Aar
anrer menRafy Pl e @ andw A @ gdls B 0D gl uv wes0 O w1 ATy Yed fRbe @ g
=By |
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ORDER-IN-APPEAL

This appeal has been filed by M/s Arvind Ltd., Naroda Road, Ahmedabad
[hereinafter referred to as “appellant”] against Order-in-Original No.MP/48/Ref/18-
19 dated 27.08.2018 [hereinafter referred to as “impugned order”] passed by the
Assistant Commissioner of CGST, Division-1I, Ahmedabad North [hereinafter

referred to “adjudicating authority”].

2 Brief facts of the case are that the appellant had filed three refund claims
amounting to Rs.37,031/-, Rs.12,60,721/- and Rs.2,67,731/- for the period of
January 2008 to September 2008, in the year 2008. Vide three Orders-in Original
all dated 23.09.2009, the jurisdictional Assistant Commissioner has rejected the
said refund claims on the grounds that the proof of authorization to carry out port
services were not submitted; the invoices issued were in respect of BAS/BSS for
Port service; BSS is not a specified services under Notification No.41/2007 dated
06.10.2007 and the appellant availed drawback of service tax on export goods
under All India Rates of duty drawback. The Commissioner (Appeals), vide order
dated 23.09.2009 has uphold the decision of jurisdictional Assistant Commissioner.
Finally, the Hon’ble CESTAT vide Order No.ST/10588-10590/2017 dated
01.03.2017 has remanded the case to the original adjudicating authority to
examine the relevant evidences/communications and ascertain whether the
appellant had availed drawback on the specified services on which service tax is
claimed. The adjudicating authority has rejected the said refund claims on the
grounds that the appellant failed to produce evidences/documents before him as
directed by the Hon’ble CESTAT.

3. Being aggrieved, the appellant has filed the instant appeal on the grounds
that;

e The charges in the show cause notice clearly did not require production of
invoices, therefore not produced; that now after a gap of nine years the
impugned order suddenly requires such documents which are bad in law;
that in the fact of the present case, the original documents were lost due to
fire; that all such submissions was rejected on the grounds that the
Panchnama produced as a proof of fire accident did not mention destruction
of excise records which is bad in law.

e Duty drawback is for taxable services used as inputs services in the
manufacture of goods exported. All these services which are input services
used in the manufacture of goods are not claimed or covered by Notification
No0.41/2007 for refund of service; that all those services which are used in
connection with export but not used in the manufacture of goods are the
services for which refund is claimed. Thus, the services covered under

drawback and service covered under claim for refund is di

e As regards proof of realization, the same is not requir ,l:d te’,ﬁe\
notification No.41/2007 and therefore, cannot be insistéd oft
B\



F No.V2(ST)150/North/Appeals/18-19

regards non-fulfillment of condition No.(d) of notification No.3/2008-ST dated
19.02.2008, the submitted declaration. Further, the question of ARE-1 has no

relevance once proof of export has been submitted.

4, Personal hearing in the matter was held on 13.12.2018. Shri S.J.Vyas

appeared for the same and reiterated the grounds of appeal.

5. I have carefully gone through the facts of the case and submission made by
the appellant in the appeal memorandum. At the outset, I observe that the refund
claim, involving total amount of Rs.15,76,783/- filed in the year 2008, was decided
by the adjudicating authority as per direction of Hon’ble Tribunial vide its order
dated 01.03.2017 supra. I find that the Hon’ble Tribunal has remanded the case as

per following direction.

"5 Heard both sides and perused the records. The short issue involved in the
present case is whether the appellants are entitled to refund of service tax paid on
the goods exported during the relevant period under Notification No.41/2007-ST
dated 29.10.2007 as amended. I find that the Ld Commissioner (Appeals) at para 8
of the impugned order has observed that since the appellant had availed drawback of
service tax paid and thus falls under the exclusion clause (e) of Notification 41/2007-
St dated 29.10.2007 as amended, hence, not eligible to the refund. Prima facie, I
find that the communication/evidences placed by the Ld Advocate for the Appellant
on record indicates that the specified services did not find place in the All Industry
Drawback Rates issued by the Ministry from time to time. These
documents/evidences, were not placed before the authorities below, hence it could
not be examined and ascertained whether drawback was claimed or otherwise. In
the circumstances, in the interest of justice, I am of the view that the matter needs
to be remitted to the Adjudicating authority to examine relevant
communication/evidences and ascertain the fact whether the appellant had availed
drawback on the specified services on which refund of service tax is claimed.
Needless to mention all issues are kept open.”

8, On going through the records, I find that the refund claims filed by the
appellant is pertaining to the refund of service tax paid on Port service and
simultaneous availing of drawback under Notification No.41/2007-ST dated
29.10.2007. Initially, the claims were rejected by the jurisdictiona! Assistant
Commissioner on the grounds that the appellant has not submitted any proof
regarding the authorization of the port in case of port service provide; invoices
submitted pertains to BAS/BSS for port service and such services are not specified
service under notification No.41/2007-ST. It was also held by the jurisdictional
Assistant Commissioner that the appellant had also claimed All Industry Rate of
duty drawback under Notification N0.68/2007-Cus (NT) dated 16.06.2007 with
service tax component on the export consignment covered under the said refund
claims. Vide impugned order, the adjudicating authority has decided the refund
claim as inadmissible by stating that though the Hon’ble CESTAT has directed the

direction.
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7. I find that the refund claim under Notification 41/2007-ST allows the
appellant on service tax paid on the specified services used for exportuof the said
goods, subject to conditions and procedures prescribed therein. One of the
conditions prescribed in the said notification for availing the exemption by way of
refund is that the goods have been exported without availing drawback of service
tax paid on the specified services under the Customs, Central Excise Duties and

Service Tax Drawback Rules, 1995.

8. As stated above, one of the reason for rejecting the refund claims by the
then jurisdictional Assistant Commissioner is that the appellant had also availed the
benefit of drawback. In the instant case, I find that the adjudicating authority has
not passed a speaking order in this context but generally stated that the appellant
had not furnished any documents/evidences. The Hon’ble CESTAT, prima facie, find
that the communication/evidences placed by the Ld Advocate for the Appellant on
record indicates that the specified services did not find place in the All Industry
Drawback Rates issued by the Ministry from time to time. The appellant has
furnished copy of Order-In-Appeal No.1/09.11.2009 issued by Director (Drawback)
New Delhi which states that the all the services mentioned by them in their
application are covered under Notification No.41/2007 as amended and such
services are not in the nature of input services but are linked to export; that
Drawback, therefore, could not have been given on such services. The said order
clearly indicates that the appellant is not eligible to avail drawback on the specified
services for which the refund of service tax claimed. In the impugned order, the
adjudicating authority has made reference of the said order-in-appeal, hnowever, no

finding in this regard was given.

9. The other reason for rejecting the claim by the adjudicating authority is that
the appellant has not furnished documents/evidences viz. original invoices, copies
of ARE-1s, BRCs. He further stated that while remanding the case, the Hon'ble
Tribunal has kept open all issues. Therefore, for deciding the issue, all documents
relating to export are necessary. I find that as per notification No.41/2007-ST, the
refund claim shall be accompanied by documents evidencing, (i) export of the said
goods; (ii) payment of service tax on the specified services for which claim for
refund of service tax paid is filed; and (iii) wherever applicable, a copy of the
written agreement entered into by the exporter with the buyer of the said goods. As
per condition (g) of the said notification, the Assistant Commissioner shall, after
satisfying himself that the said services have been actually used for export of said
goods, refund the service tax paid on the specified services used for export of said
goods and condition (h) stipulates that where any refund of service tax paid on
specified services used for export of said goods has been paid to an exporter but
the sale proceeds in respect of the said goods have not been realized E’)P@F“
behalf of the exporter in India within the perlod allowed under thef }
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said Finance Act and the rules made there under, as if it is a recovery of service tax

erroneously refunded.

10. In view of condition prescribed under the said notification, the appellant is
required to furnish necessary documents along with the refund claim so as to
establish the export of goods, payment of service tax and realization foreign
exchange etc. I find that after considering all these facts, the Hon’ble CESTAT has
remanded the case to the adjudicating authority to decide on the basis required
document and also directed the appellant to submit the same before the lower
authority. However, the appellant has failed to furnish such documents to the
satisfaction of the adjudicating authority even after the Hon'ble CESTAT have kept
this issue open before the adjudicating authority. Looking into the facts of the case,
it is the responsibility of the appellant to furnish the required documents so as to
establish the export of goods and eligibility of refund on service tax paid. In the
circumstances, a further opportunity is given to the appellant to furnish the
documents as stipulated under the notification No.41/2007-ST so as to enable the
adjudicating authority to decide the case and the adjudicating may decide the case
afresh, after considering all facts and documents/evidence furnishad by the

appellant. For that, the matter needs to be remitted to the adjudicating authority.

11. In view of above discussion at para 8 to 10 above, I remand the case to the

adjudicating authority. The appeal stand disposed of accordingly.
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Superintendent (Appeal),
Central Tax,Ahmedabad.
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To,
M/s Arvind Ltd.,
Naroda Road, Ahmedabad

Copy to:-

The Chief Commissioner, Central Tax, Ahmedabad Zone .

The Commissioner, Central Tax, Ahmedabad North.

The Assistant Commissioner, System, CGST, Ahmedabad North
The Assistant Commissioner, CGST, Dn.II, Ahmedabad North
Guard File.
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